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SUBJECT: Request for Commission Directive 69 Guidance involving the Democratic
State Central Committee of California (LRA # 819)

L INTRODUCTION

Pursuant to Commission Directive 69, the Office of Compliance (**OC™) and the
Office of General Counsel (*OGC") seek the Commission’s guidance on an issue that
originally arose in a query from the Reports Analysis Division concerning a committee
that is now being audited, the Democratic State Central Committee of California
(*CALDEMS"). The question is: when a state party committee transfers funds to local
party committees for allocable activities — in this case, voter registration outside the
“federal election activity” period — how should it make the transfer? Specifically, should
it transfer one check containing federal and non-federal funds, following the procedures
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for allocated payments in 11 C.F.R. § 106.7, or should it transfer separate checks drawn
on the ferderal and non-federal accounts? Or is either method nf payment acgeptabie?
Befare we address the details and specifics of the issue, we have set forth the procedural
history and background facts that should assist the Commission in understanding why it
is considering this issue and how it should resolve the issue.

A. Procedural Background

This issue was originally raised in an informal query from the Reports Analysis
Division (“RAD"). OGC completed a legal response to the query. After OC reviewed
OGC'’s response, and considered additional information obtained from audit fieldwork,
OC and QGC concurred that one of the questions ariginally addressed by OGC should be
submitted to the Commission for consideration under Directive 69.'

The Commission, through Directive 69, encourages OGC and OC to bring to its
attention matters involving “novel or unsettled questions of law, or questions prompted
by developments in the law since the Commission last considered the same issue.”
Commission Directive 69, para. 3.d. (July 1, 2010). OGC and OC believe that the issne
presented below poues unsetiled questions of lew thst should be brousght to the
Comumiistion for its determioation.

B. Factual Bagkground

CALDEMS reports disbursements to registered local party committees and
unregistered local party organizations for the purpose of voter registration, and it
financed these payments using two mixtures of funds. The first consisted of a mixture of
federal and non-federal funds, and the second was a mixture of federsl and Levin Funds.
The mixture of federal and non-federal funds was paid when payment was made outside
the FEA period, and the mixture of federal and Levin funds was paid when payment was
made inside the FEA period. Our request for Directive 69 Guidance only involves the
first sex of fimds (mixture of federal and non-federal funds).

RAD had previously advised committaes providing allocable federal/non-federal
funds ta peovide reocipient compuittees witir two separate checks: This advice was based

! The other questions involved the legality of similar transfers of mixed federal and Levin funds to
local party committees during the *“fedrral election activity” period and whether CALDEMS was ar was
not affiliated with certain local Democratic party committees in California. On the first issue, OGC
advised RAD that while there was no prohibition on the state party commitieos’ transfersing a mix of
federal and Levin funds, the local committees were prohibited by 2 U.S.C. 441i(b)(2)(b)(iv)(I) from using
funds transferred by a state party for either the federal or Levin shares of disbursements allocated between
federal and Levin funds. On the affiliation issue, we advised that, particularly in light of the transfers of
funds between CALDEMS and registered local party committees, it had not yet overcome the regulatory
presumption that it was affiliated with those committees.
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on a memorandum OGC prepared in 2000. See Attachment. However, CALDEMS’
practice has beea tn make allocated disbursements using one check af federal and non-
federal funds, reported an Schedule H4.2 CALDEMS discloses the purpose of these
disbursements ns payment for registering voters.

II.  STATEMENT OF THE ISSUE: SHOULD EITHER THE ONE-CHECK
OR TWO-CHECK METHOD BE THE STANDARD PRACTICE OR IS
EITHER METHGD ACCEFFABLE

The issue before the Commission is whether oemmittees should use the two-
check method previously advocated by OGC, the one check method used by CALDEMS,
or whether either method is acceptable to tke Commissien. The Commissien’s decision
regardiag this issue will not only affact CALDEMS, buri also the lacal connniitoes that
received the funds and the future practice of ather committees.

Voter registration activities conducted by a state or local political party committee
within a period starting 120 days before the date of a scheduled federal election and
ending on the date of the election are considered so-called “Type I” federal election
activity. See 2 U.8.C. § 431(20)(A)(i). Party committess may cheose to pay for Type I
FEA using either 100% federal funds, or e mixtuse of federal and Levin funds. 11 C.F.R.
§ 300.32(b). Voter registration activities conduetzd by a stute or lecal political perty
committee outaide this period may be paid for with either 100% federal funds, ar with a
mixture of federal and non-fedem! funds. 11 C.F.R. § 106.7(e)(5). We are cancerned
with this latter category of payments.

When paying commercial vendors for allocable expenses, committees normally
choose one of the payment procedures described in detail at 11 C.F.R. § 106.7.
Specifically, they pay the expense using a single check drawn on their federal account or
a separate allocation account, and transfer the appropriate amount of non-federal funds to
the account from which the disburcement i made within a time window that begins ten
days before and ends sixty days aftec the disburacment w the vondor, See generally
11 C.F.R. § 106.7(f).

In 2000, RAD asked QGC whether disbursements to local party arganizations for
voter registration similar to those at issue here could be allocated and paid using the

2 We further understand that the recipients, where they are registered committees, report receipt of
these disbursements as transfers into the federal account on Line 12 (transfers from affiliated/other party
committee).
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allocated payment procedures in the regulations. See Attachment. OGC concluded that
separate playments were more appropriate than one-check allocable disbersements whan
one comnittee paid anothar for voter registration. OGC said then thnt “we believe the
language of the rules and the E&J lead to the conclusion that committees may only use
the payment procedures in [then] section 106.5(g) when paying their own allocable
expenses, i.e. to make payments directly to vendors in consideration for goods provided
or services rendered in connection with allocabie activity conducted by the payor
committee.” See Attachment at 4. Transfers to other party committees, OGC said, were
generaly not the commiittees' "own" alocable expenses in the sense that they were not
payments to vendors or rendered in connection with allocable activity conducied by the
paycr commnittes. > DGC reachuai this conchusion evert while ekimwledging thet a state
committee would bha required to tranafer the minimam fedcral share in situations where
the state committee effectively controiled the recipinnt committees’ sllocable activity.
See Attachment at n.2, citing Federal Election Commission v. California Demacratic
Party, 13 F.Supp.2d 1031(E.D. Cal 1998). In those situations, OGC advised, the
committee should use two checks.

We assume that CALDEMS’® payments at issuec here were for allocable expenses
and that CALDEMS 'was required to transfer the minimum federal share of these
allocable voter registration expenses to the recipient committees because it effectively
controlled the recipient gommittees’ allocable voter registratipn :mii;vity.4 If a state
commitiee in this situation, lite CALDEMS, fallows the allocated paymont procedures of
11 C.FR. § 106.7(f), it sands one check, representing a mixture of federal and non-
federal funds, to the recipient local party organization,. OGC advised RAD last year that
"We now come to the same conclusion that one allocable disbursement check made to
another committee for voter registration services remains inappropriate. However, we
base our conclusion on slightly different grounds than the 2000 Memo, which focused on

3 However, the OGC opinion also left open the possibillty of a different interpretation:

The operative language in section 106.5(g)(1), which reads ‘shall pay the expenses of joint
federal and non-federal activities,’ is not explicitly limited to direct payments to vendors,
and could be interpreted broadly enough to include payments made to other committees and
organizations to finance activities conducted by those entities. Under this interpretation, the
payments desoribed in your memmrandum could be viewed 15 payments of allocable
expenses, even though they were made to other committees rather than directly to vendors.

Attachment at 4.
¢ For payments that are ordinary transfers, for which no minimum federal share is required, there is
nothing to allocate: committees should transfer federal funds in 8 check from their federal account and
non-federal funds in a check from their non-federa! account.
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whether the disbursements were the state committee’s 'own." Ordinarily, one would
think that a commiittec makiag & dishurcemeat that requirea 8 minimum federal share is
making an allocable dishursement, and that it cocld take advantage of the procedures in
the regulations for the making of allocable payments.

A potential problem would arise, howover, if a recipient registered committee
deposits the one check into its federal account because “{o]nly funds subject to the
prohibitions and limitations of the Act shall be deposited” in a separate federal account,
11 C.F.R. § 102.5¢(a)(1)(i). This occurrai with at least some of'the CALDEMS recipient
committees. -

The fimds obtained by the CALDEMS recipient committees are composed of
contributions from individual donors. Commission regulations are clear that only
contributions designated for the federal account, those that result from a solicitation
informing the contributor that the funds will be used in connection with a federal
election, or from contributors who have been informed that their contributions are subject
to the prohibitions and limitations of the Act, may be deposited into a federal account. 11
C.F.R. § 102.5(a)(2). Furthermore, transfers to a federal account may only be from funds
permissible under the Act. 11 C.F.R, § 102.6(a)(1)(iv). Consequently, funds that do not
meet the above ctiteria do not belong in federal accounts.

We recognize, however, that there are situations where non-federal finds are
tempararily plseed in federal accaunts and then subsequently ramoved from the federal
accounts. Seee.g. 11 C.F.R. § 103.3(b). For example, in an analogous situation in pre-
BCRA MUR 4961, the DNC deposited at least 10 checks for amounts greater than the
$20,000 annual limit into the “DNC Federal Account.” The excessive portions were
transferred out within 60 days but the DNC did not report the full initial receipt or the
subsequent transfer on its federal reports. See MUR 4961, Conciliation Agreement, at 5-
6. The DNC paid a civil penalty and subssequently requested an Advisory Opinion. In
that opinicn, the Commission advised as follows:

Cotimission regulatinas dn nat specifically address the reporting of the
receipt of contribution checks where the proceeds are intended to be split
between Federal and non-Federal accounts.’ Because the DNC will
Initially receive a check in excess of the § 441a(a)(1) limit, it is essential
that the contribution and the division of the funds be disclosed in a manner
that is clear on the public record. Thic need for clarity is amplified by the

$ We acknowledge that AQ 2001-17 involves contributians that are deposited into a federal account
while this case involves transfers, via a check, into a federal account. The concept, however, is the same:
only permissible funds may be placed into a federal aceount. 11 €.F.R. § 102.5(a)(2).



Memorandum to the Commission
Directive 69 Request
Page 6

fact that national party committees file voluminous reports for all their
activities, and th¢ DNC might accept numeraus contrihutions that are split
between Ferderal and non-Federal accounts. Thus, the splitting of funds
that are placed in separate accounts requires the use of memo entries with
explicit cross-references between the disclosures for the Federal and non-
Federal accounts. AO 2G0i-17, at 4.

Another situation where the regulations temporarily permit the deposit of mixed
federal/non-federal funds into federal accounts and require detailed reporting involves
refunds and rebates. See 11 C.F.R. § 104.3(a)(2)(vii). The 2009 Political Farty
Canrpaign Guide statos,

If a committle receives a refund or a rebate of an allocable expense, the
refund or rebate must be deposited in the federal or allocation account.
The refund or rebate must then be allocated between the federal and non-
federal accounts according to the same allocation ratio used to allocate the
original disbursement. The federal account must transfer the non-federal
portion to the non-federal account. Federal Election Commission
Campaign Guide, Political Party Committees, at 103 (Aug. 2009). See
also, AO 1995-22,

These recagnized axoeptions to the nie prahibiting the deposit of non-federal
funds into a federal account oould apply to recipient committees that received the
CALDEMS allocable checks. Their deposit of mixed federal/non-federal funds into their
federal accounts would need to be cured by transfers out and preper reporting. Based on
discussions with RAD, it does not appear that the registered recipient committees in this
case properly reported and subsequently transferred-out the non-federal portion, from
their federal accounts, of checks received from CALDEMS.

This proble:n may be avoided if CALDEMS would follow the two-check
procadure undorsed in our 2000 memoranidum o if it wouitl give specific instructions to
recipicnt committees on how to depoait chooks that include non-federal and federal funds.
Nevertheless, the two-check procedure poses a problem of its own. Under that
procedure, the state cammittee would transfer the federal share to the lacal recipient out
of its federal accaunt and report that transfer on Schedule B, and would transfer the non-
federal share to the local recipient out of its non-federal account and not repart that
transfer to the Commission at all. If the state committee exerts sufficient control over the
voter registration activity that it is obliged to transfer a minimum federal share, a two-
check procedure would result in & hack of reporting of the non-federal part of the transfer,
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and thus would inhibit the Commission’s initial ability to ensure that the minimum
federsl share was in fact transferred. Indeed, the Commiesion’s Explanation end
Justification for its initial allocatian rules, published in 1990, noted that the use of twa
checks (one from the federal account and one from the non-federal account) was nat
appropriate, “as that procedure does not provide sufficient disclosure of how funds
allocated for shared federal and non-federal activity are actually spent.” See Explanation
and Justification for former 11 C.F.R. § 106.5(g), 55 Fed. Reg. 26058, 26066 (June 26,
1990).

Thus, the question posed here presents something of a dilemma: Should
committees in this situation disburse one check to local party recipients, resulting in
complete disclosure ef an ailocated dishnrserannt, hut &iso potontially in the deposit of
non-federal funds in the local recipients’ federal accounts? To be clear, the problem in
that scenario is not merely a technical violation of 11 C.F.R. § 102.5; rather, it is that if
the recipients know no better, they may never properly report the transfer in, and they
may never properly transfer out to their non-federal account (if they have one) the non-
federal share. Or, in the altemative, should committees disburse two checks, which may
in some circumnstances result in less disclosure than normal of a disbursemerit for which
the federa! and non-federal shares would otherwise be reported ta the Commissien - and
may, indeed, violate 11 C.F.R. § 106.1?

III. RECOMMENDATION: OGC AND QC RECOMMEND THAT THE BEST
PRACTICE WQULD BE EITHER THE TWO-CHECK METHOD OR
ONE ALLOCABLE CHECK WITH SPECIFIC INSTRUCTIONS TO
RECIPIENTS

In our view the greater problem seems to be the risk of the deposit of non-federal
funds in recipient committee federal accounts which are then not subsequently properly
reported and taken out of the federal accounts. Consequently, it seems that the best
practice for state committees making payments for allocable voter registration outside the
FEA period is ta either follow the two check procpdurs or use one allocable eheck but
provide specific deposit instruotinna tr the recipient committees. This would provide
notice to #re recipient committees that allocahls payments received from stata party
committees must be properly reported and segregated.

This, however, is a best practice, not a legal requirement. There seems to be no
basis to include an audit finding that CALDEMS violated the regulations relating to
procedures for payment of allocable expenses, because they appear in fact to have been
trying to comply with those regulations. And the problem with the use of the one-check
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procedure is precisely that it could result not in violations of law by the transferor
committees, but by the recipient committees.

Consequently, if the Commission agrees with this approach or if the Office of
Compliance proceeds within 60 days pursuant to Directive 69, the Audit Division will not
base any finding on CALDEMS’ one-check method of payment for allocable voter
registration expenses to recipient committees in the CALDEMS audit, and would not
pursue this issue in future audits. In addition, RAD will develop an advisory letter to
send to transferring committees when they see this pattern of activity. The letter would
advise the transferring committees that the best prectice is to provide pecific deposit
instiuctions to recipient committees with aay one- ehnck payments for aliocable
activities.

Attachmsnt
Memorandum from N. Bradley Litchfield to John D. Gibson, Subject: Request for

Guidance Regarding Permissibility of Allocated Payments Between Registered
Committees (Dec. 13, 2000)



FEDERAL ELECTION COMMISSION
Washington, DC 20463

December 13, 2000

MEMORANDUM

TO; John D, Gibson
Assistant Staff Director
Reports Analysis Division

THROUGH: James A. Pehrkon
Staff Director

Lawrence M. Noble /
Genenal Counsel = ¢

FROM: N.Bradley Litchfieldy,
Associate Getneral Co

Rosemary C. Smith
Assistant General Couns

Paul Sanford
Staff Attomey

SUBJECT: Requcst For Guidance Regarding Permissibility of Allocated Payments
Belwcen Registered Committees

Introduction

This responds to your memorandum of April 14, 2000 requesting guidance on the
application of the Act and regulations to political committee payments of federal and non-
federal funds to other registered committees and unregistered organizations.

Your memorandum indicates that the Reporis Analysis Division has observed that
registered political committees are making disburscrzents consisting of a mixtuse of fedoral
and non-federal funds to other committees and other unregistered organizations. You explain
that these disbursements are ostensibly payments for activity that is allocable under the
Commission’s allocation regulations. You also state that in somc instances, the recipient
committees are depositing and retaining the entire amount of these payments in their federal
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accounts. You state your opinion that these paymenis do not meet the definition of shared
activily in the allocation regulations, and nra mare appropriatsly treated 26 trangfers or
contghutions.

Your memorandum describes four specific factual circumstances in which this
activity has occurred. The first circumstance involves payments from a state party committee
to several recipients thet appeer to be courty-level party organizations. The secomd
circumstance involves payments frum one national party committes to @wther naticmul party
cormumjiten; und to a joint funduiskeg conumittee formed by the two commitives, Your third
exainple relatas to paymentis froem a jeint famdmising cromitiie to 2 matiwnad purty
eoramittax. Finally, you daucsibe a sititation that invelves payments £om a sata party
commmittee (o a national party comimittee, .

You seek the advice of this office on whether payments between thesc entities
consisting of a mixture of federal and nonfederal funds arc permissible under the allocation
rules in 11 CFR 106.5 and 106.6, and whether the receipt of these payments by the federal
account of a regisicred committee violates 2 U.S.C. §§ 4412 or 441D of the Federal Elesticn
Campuign Att, 2 U.S.C. § 431 gt 303, [“FECA™ or “the Act”], or 11 CTR 102.5 of the
regulotions. With prgard to utregistered rocipients of these payiasmes, yqu ask aboirt the
dollar fevs] ai whih mich en qutity wendd be required to register and repart as a politival
committee, and what portion of a paymem consisting of a mixture of fedesal and nonfedcral
funds would count toward thes doller threshold.

Our responses to these questions are set out below.

Payor Commjttee Compliance with 11 CKR 186.3

Your niesncrandu:n asks whethor disbursements eonsisting of a mixture of federal and
non-fedcral funds to registcred commitiees and other unregistered organizations comply with
sectizm 106.5 of the rsgulations.! You believe these paynents do not meet the definition of
shared activity, i.e., that they should not be treated as payments for allocable activity under
section 106.5. Instead, you believe they ars incrc appropriatcly treatsd as constibutions or
transfers to the resipient entities.

It should be acknowledged at the outset that if thesc disbursements are an effort by the
payor comumittees to provide the recipient committees with a combination of federal and
nonfederal funds that may be used to pay for allocable activity, there are weyy vader the Act
and rvgulations for the eammittses to permissibly achieve this result. The payor committee
could provide a combination of funds by writing separate checks agginst its federal and
nonfederal acooenis, and submitting theee two shecks #o tire reeipient commitoe: This

! As indicstell sbove, your mueorandum also seeks advice on the permissibility of ese prysutnly ander saction
106.6. Sinse cooe of the simations dasaribed in yoes nnmmeandur involve comreitlazs to which secsion 106G
applies, our response will focus on section 106, However, we note that the two sections were promulgatced
together, and are substantially similas for the purposes of your lquiry. Thus, the application of section 106.6
woull1 niost Itkely be the sune.
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approach would gencrally be permissible under the Act and regulations, subject to certain
conditions.?

In asking whether committees may allocate payments to other committees, your
memorandum appears 1o be asking whether committees may use the proeedures for payment
of allocable expenses in section 106.5(g) to provide fonds to other committees. ‘The payor
committees In the sitostions descrited in your memorendum appeer to be using these
provedeses to provide funds to the recipient entitigs.

Section 106.5(g) stiows gonanitteas to sekapt onw of two procedures for paying their
allocable expcnses. Committees may either (i) pay the cntire amount of the expense from a
federal account and transfer funds from a non-federsl account ta the federal account to cover
the non-federal share of the allocable expense; or (ii) establish a separate allocation account,
deposit funds from federal and non-federal accounts into the allocation account, and disburse
funds from the allocation account to pay the allocable expensc, 11 CFR 106.5(g)(1).

The rules state that committes are te uze these procedures to “pay the expensey of
Jjoint federal and non-federal activitics,”" and that monfederal funds may be transferred to a
federal account or allocation account “solely” for the purpose of paying the nonfederal share
of an allocable expansa., 11 CFR 106.5(g)(1). The Exphnation and Justifisattion (“E & J™)
for section 186.5 explaics that, when theso payment prooesiures were implémented, they were
a significant change in Commiasion policy, and thst th Commission made this change fera
limited purpose. “Tt should be noted that this is the first time that the Commission has
allowed non-federal funds to be transfemred to a committee &fedenl account, and that it does
so now only for the limited purpose of paymg allocable expenses.” Methods of Allocation

- : Payments: Reporting, 55 FR 26058, 26066

(Turie 26, 1990).

In most instances, payinmts for allocable expenxco teke the fosm of disbuwoments
from politicm! crenmittess to cammmraial vendars in consideration far goods provided or
servicas rendered in relation to an allocable activity. In contrast, the situations described in
your memorandum involve payments made to other committees to finance allocablc activities
conducted by those committess. In these situations, the recipient committees would aetusally
make the disbursements to vendors for the costs of the allocable activities being conducted.

3 The limimtions ca thds “paralie]” poywers approach would be 4s follaws: (1) The payment from thee fidemi -
sccount would generally be subject Ia the contribution limits, slthough payments between and g the entities
referred 10 in your memorandum (commiliees of the same political party, and joist fundraising committees
formed by commistees of the cxms political porty) are exenzpt from the conWribution limits. Sce 2 U.E.C.

§ 441a(a)(4), 11 CFR 102.17(b)3)(iif) and (c){ 7)(il); (2) No part of the nonfeders] payment could be deposited
in the recipient committee's fedetal awomt. and (3) If the payor commitsee is effectively controlling the
recipient committee’s 2!incable activity, the payor cammittce msy be required to provide enough frderal funds
to cover what would have been the federal por.iou of me-aﬂoublc cxpense. had the peyor commitiee condueted
the activity directly, Sec Federul Electio o mocratic Party, No. S-97-0891, (E.D.
Cal. October 13, 1999) (concluding thet s pmy conmime ltnl is exemsmg effective control over an allouble
activity catensibly beiny ecnducied by a sqrate, uzeglercd argenizstion wrsmt defiay the vosts of the

activity by tmnsferring 100% nomftderal furads to tha enregistered orgertization),
e A L.
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We believe the Janguage of the rules and the E & J lead to the conclusion that
comumittees may only use the payment procedures in section 106.5(g) when paying their awn
allocable expenses, i.e., to make payments directly te vendars in consideration for goods
provided or services rendered in connection with allocable activity conducted by the payor
commitiee. In our opinion, committees may not use these procedures to provide a mixture of
federal and nonfederal firmds to other committees o7 unregistered organizations, even if the
funds are to be uszd by the recipient entity to finance aliocable activities. Thus, we agreo
with your assertion that the payments described in your mesmorandum ase more sppropriately
treanell ;s eomtzibutions or trarsicet to the resipient entities.

However, we raust acknowledge that the regulatians are opén to different
interpretations, The operative language in section 106.5(g)(1), which reads “shall pay the
expenses of joint federal and non-federal activities,” is not explicitly limited to direct
payments to vendors, and could be interpreted broadly enough to include payments made to
other committees and organizations to finanee activities conducted by those entities. Under
this interpnetation, the payments described in your memorandum could be viewed as
payments ol allocable expesscs, even though they were made to othér committecs rather then
directly to vendore,

Therefose, if you require a definitive resolution of your first question, we resomumand
tha( yau refer this question to the Commission for its consideration.

Recipient Cammittee Compligace with 2 U.S.C, §8 441a. 441b, or 11 CFR 102.5

You explain that, in some instances, the commitrees that received the payments
described in your memorandum deposited and retained the entire amount of the payment in
their federal accounts. You believe these payrents consisted of a snixture of lsderal and nen-
federal Rmds, and ask whether the receipt and deposit of these payments in a federal aceount
violatcs 2 U.S.C. §§ 4412, 441b, or 11 CFR 102.5.

Section 441a(f) states thet “[n]o candidatc or political ccmittee shall knowingly
aceept any contribution . . . in viglation af the provisions of this sectian.” Section 44]a(a)
prohibits political committecs, including multicandidate political committees, from making
contributions to “any other political committee in any calendar year which, in the aggregate,
exceed $5,000.” Paragraphs (2)(1)(C) and (a)(2)(C). However, transfers of funds between
national, State, dismiet, or local commmitiees of (z same political party are exempt from the
$5000 limit. Section 441a(a)(4). Thue, parly committees may transfer walimiid amounts
between thumsclves, although seetion 102.6(a)(1)(iv) ciatcs that these tymsefers “shall be
made cnly from fuels which mze permissible under the Act.”

Section 441b prohibits “any corporation whatever, cr any labor organization, [from
making) a contribution or expenditure in connection with” any federal election, 2 U.S.C.
§ 441b(a). This section also states that is unlawful for “any candidate, political committee, or
other person knowingly to accept or receive any contribution prohibited by this section.” 1d,
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Section 102.5(a)(1) of the Commission’s rcgulations requires politieal eommiitecs,
ineluding party committees, that finanee palitical agtivity in eoneetion with both federal and
non-fedcral elections to either (i) establish a separste federal account in a depository in
accordance with 11 CFR part 103, or (ii) establish a political committee which shall receive
only contributions subject to the prohibitions and limitations of the Act, regardless of whether
such contributions are for use in connection with federal or non-federal electiors.
Committeur that choose to establish a ssparate fedoral account under paragrsph (a)(1)(i) are
requined te tieat that sccewunt as a sopersty fedoral politieal cmenitros subject to reginraion
and reparting maquimmmts af 11 CFR part 102 s 104. Only finudn subjent to the
prahibidons and limitatians of the Act may be depoeited in the separete federal ancount. ¥o
transfere may be made fo the federal aacount fram any nonfederal account, execpt
providea izi the allocation rutes in 11 CFR 106.5(g) and 106.6(¢e). Section 102.5(2)(1)().

The impact of these provisions is as follows:

(1) A registered political committee that knowingly aceepts a contribution
frum amoting politicd] conunltice in excess of $5000 violates seclion
4413, unless the contribution is a transfer from an affiliated committee or
another toamitioe of the mams party. Trunafcrs from thesu entitics are
excrap! frany the $5000 imit sa Jong ac they contain only fuuds thas ure
permissible usder tha Aet.

(2) A registered political committee that knowingly eceepts a donation from
a corporation or labor organization violates section 441b.

(3) A registcred political committee violates section 102.5(a) by depositing
funds transfeired from or comributed by another politioal commiitioe into
its fedowal sovount, if the amount received includec funds tist do not
comply with the prohibitions and limitations of the Aet. Thus, the
Commission will trace ths saurce of the funds cantributed by another
committee in czder to detarmine whethes impermissibie finda are being
infuged into the federsl elsation procass. Advisory Opinian 1988-33.

As a threshold matter, we note that the actual composition of a payment made from
one committee to another would depend on the composition of the cash on hand in the payor
cornmittee’s federal accoumn at the timne the committee mukes the prymesR. If the cash vn
hand consists of enough federal fumis, i.¢,, fimds raceived us direct, pormissible
contributions, rather than as transfers from its nonfederal account, to cover the full amount of
the payment, then the payreent wald notaoatain any nonfedenl fimds.® Consequently, e
recipient committae would oot vialate 2 U.S.C. § 441k or 11 GFR 1025 by recaiving the
payment and depositing it in its fadera! account.

* Soe .., 11 CFR 10412, 110.3(c)(4) aed (5).
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However, if the cash on hand in the payor committee's federal account does not
contain enough fadema] junds to cover the full mmount of the paymeant, thoa the paymant
would contain a mixture of federal and nonfederal funds, In this sitvatian, the recipient

_committee would likely violate section 102.5() for depositing impermissible funds into &
federal account.! If the recipient commitiee was aware that the payment inejuded funds from
cotporations or labor organizations, the recipient committee would also violate section 441b
for knowingly depositing fuuds from a prohibited somve into 2 federal scoount,

As explhined above, political commitiees ere genersily prohsbited from accepnting
contributions from other political commitiees in excess of $5000 per calendar year.
However, sinoe the situations described in yanr memarandum ail invalved eittater committeas
or arganiaatinns of the same polititn} party or jeint fundraising carmmittees formed by
committeas of the same palitical party, this contribution limit would not apply. §ec2US.C
§ 441a(a)(4), 11 CFR 102.17(b)(3)(iii) (cX7)(ii). Thus, the recipient committees did not
violate section 441a,

ittee Thres for Unr Committe

You indicate that some of the payments referred to in your memorandum were made
to entities Miat are not cuywently registared as palitinal cornmittems under the Act. You inquire
about the dollar level at which these unregistered organizations would be required to register
and report as a peliticn) commitiee, You alro agk what partian of a payment ecasisting of 2

ixture of federel and nonfederal finds would ceunt toward that dollar threshold,

The situations described in your memorandum do raise questions regarding the
registration and reporting status of unregistered organizations that receive payments from
registered committees. Generally, under the terms of the Act, unreglstered orgenizations
become political committees when they receive payments made for the purpose of
influencing a federal cledtion that aggregate in exmss of 8 $1000 during a calumumr ysur.

2 U.S.C. § 431(4)A). Similerly, nnregistued inrerl commuiiees of a pelitinni nurty beenme
political canoniltees under the Act when they rective paymeats for the purpose of influzncing
a farizral election that aggregate in excass of $5000 during & calendar yoar, 2 1J.8.C,

§ 431(4XC). The fuil amount of any payment made for the purpose of influencing a federal
election counts towards the threshold for political committee status in. section 431(4).

Unfortunately, several court decisions have created uncerteinty as to the application of
the political committee fiveshblds in section 431(4). Sec Buekleyv, Valeo, 424 U.3, 1
(1976), FEC v. MCFL, 479 U.S. 239, 262 (1986), Akins v, FEC, 101 F.3d 731, 742 {D.C.
Cir. 1996) yasated on other grovmds, 524 U.S, 11 (1998). In eddition, on May 25, 2000, the
Commission directed the Office of General Counsel to draft a rulemaking document seeking
comments on whether the Commisaien shoold expand the definition of “palitical onmmamnlitae”
found at 11 CFR 100.5 i cover additional entities,

¢ We assume for the purposes of this discussion that the nonfederal funds included in the wansfer were originally
from prohibited sovrces or in excess of the contribution limits, and thus could not have been deposited directly
into the payor comamitied's feders] sucount, Flowever, This is not alwaps the oese.
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Under these circumstances, we are unable to provide more specific guidance on the
situations in which the nnregistered organizations referred to in your memorandum would be
required to register and report as political committees.

Conelusion

The Office of General Counsel hopes that the foregoing discussion is adequately
responsive to the questions raised in your April 14, 2000 memorandum. Feel free to contact
us jf you have additional questions,
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